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This proceeding involves a dam for reimbursement under the Longshore and Harbor Workers
CompensationAct, asamended, 33 U.S.C. 8901, et seq., (the "Act"), and the regulations promul gated thereunder.
Thiscdam is brought by Commercid Union Insurance Company, Clamant, againg Ballinger

Machine Shop & Shipyard, Inc., Respondent, for payments made on behaf of Mdancon's Welding to John
Plaisance*

Melancon’ s Welding entered into a subcontract with Respondent to performwelding work onthe M/V Guif
Lightening. John Plaisance was on the payroll of Meancon's Welding and was assigned to make repairs on this
vesse. On June 20, 1991, Mr. Plaisance was injured on the M/V Gulf Lightening. Clamant, as Meancon's
compensationcarrier, paid benefitsto Mr. Plaisance. Meanwhile, Mr. Plaisance sued both Mdancon’ sWelding and
Respondent, among other defendants, for tort damages in the United States Digtrict Court for the Eastern Didtrict
of Louisana. Clamant intervened in the suit. Respondent successfully moved for summary judgement ongrounds
that it wasMr. Plaisance s* borrowing employer” at dl timesand immune fromtort ligbility under Section 905 of the
LHWCA. Clamant, who had been making paymentsto Mr. Plaisance on behdf of Mdancon’ sWelding, terminated
payment of benefits to Mr. Plaisance when he entered into a settlement of the clam. On June 24, 1997, Claimant
filed a Complaint of Reimbursement againgt Respondent with the Department of Labor.

A hearing was held in Metairie, Louisanaon August 7, 2000, at which time the parties were represented
by counsd, giventhe opportunity to offer tesimony, documentary evidence, and to make oral argument. The parties
agreed to a st of dipulations at this hearing. Additiondly, the following exhibits were received into evidence:

Respondent’ s Exhibits Nos. 1-72
Upon concluson of the hearing, the record was closed. Proposed findings of fact and conclusions of law

were timely received from both parties. This decision is being rendered after having given full consderation to the
entire record.®

1 John Paisance, the injured employee, and Mdancon’ sWeding, the direct payroll employer, are
not partiesto thisclam. Therefore, this Court will refer to the two partiesinthe action, Commercial Union
Insurance Company and Bdllinger Machine Shop & Shipyard, respectively as “Clamant” and
“Respondent.”

2The fallowing abbreviations will be used in citations to the record: RX - Respondent's Exhibit and
TR - Transcript of the Proceedings.

3The Court notes that both parties prepared exhibits to be submitted. At the hearing, this Court
requested that the parties avoid submitting duplicate exhibits. Since both parties relied on amilar exhibits,
this Court requested that only one set be entered into evidence. In addition, the reference to the exhibits
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STIPULATIONS

After an evduation of the entire record, this Court finds sufficdent evidence to support the following
dipulations:

1) Johnny Plaisance was the direct payroll employee of Meancon's Welding;
2) Johnny Plaisance s accident occurred on June 20, 1991, at Respondent’ s facility;

3) Clamant, asthe compensationcarrier for Meancon’ sWelding, paid atotal of $54,890.78 under itspolicy
to Johnny Plaisance in weekly compensation and medica benefits, and

4) At thistime there are no ongoing benefits, either compensatory or medicd, beingpad by Clamant. TR.
5-6.

ISSUES

The unresolved issuesin this proceeding are:
1) Whether Respondent is Mr. Plaisance' s “borrowing employer”; and

2) Whether Claimant, Commercia Union, is entitled to reimbursement from Respondent,
Bollinger Machine & Shipyard, Inc., for benefitsthat it paid to Mr. Plaisance.

SUMMARY OF THE EVIDENCE

l. TESTIMONY
Jack F. Young

Jack Youngtedtified for Claimant as an expert witness. He stated he has been continuoudy employedinthe
insuranceindustry since 1959. Hetedtified that hewasemployed by various organi zationsand had hisowninsurance
agency a one point. He is currently employed by Stid Insurance Services as an account executive. Mr. Young
added that he had never worked for Commercia Union or sold any of their policies. TR. 28-29.

as Respondent’s is due to the fact that Commercid Union origindly labeled its bound exhibits as“RX.”
Exhibits submitted into evidence can be relied on by ether party, and the reference to the exhibitsin this
case as Respondent’ sis for the sake of efficiency and does not affect the weight assigned to the evidence

in any way.
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He tedtified that Stid Insurance Services provides afull line of insurance policies to its customers, including
workers compensation, comprehendve generd ligbility, and maritime. Mr. Young stated that, as an account
executive, his dutiesinclude meeting with potential customersand determining their insurance needs. He added that
part of hisjob isto provide the appropriate coverage as wel as the endorsements needed to fit certain Situations.
TR. 29.

Heacknowledgedthat hewas familiar withthe workers' compensation/employers ligbility policy. Headded
that there is astandardized form for this type of policy aswell as standard types of endorsements. Hetestified that
the National Council on Compensation Insurance (NCCI) is the entity that issuesand approvesthese standardized
policies and endorsements, which are then accepted by the insurance industry. Mr. Y oung testified that, because
of the standard form, al workers' compensation/employers’ liahility policieswill basicaly look identica. He added
that the only differences would be the various endorsements on the policies, which meet each company’s needs.
Hed so stated that a company cannot change the standard coverage language inthejacket of the policy. TR. 30-31.

Mr. Young stated that he had testified in court as an expert witness, primarily in the areas of workers
compensation, generd ligbility, and maritime insurance. He stated that he has never been denied tender asan expert.
He added that he hastedtified in state tria courts gpproximately five times, but never in afedera court. Mr. Young
sated that he was being paid to testify in this case, however, the hourly rate was undetermined. He added that he
had previoudy been qudified asanexpert in the interpretation of insurance policies. In response to questions from
Respondent’ s counsdl, Mr. Y oung stated that he would consider the direct control, supplies, and location of the job
asfactors in determining whether or not an employer quaified as a*borrowing employer.” TR. 31-36.

Mr. Young was tendered as an insurance expert with the specialty and the expertise associated with
determining the necessary coverage and how to obtan this coverage under the standard workers
compensation/employers’ liability policy. ThisCourt accepted thetender of Y oung asan expert ininsurance matters
within the maritime and workers compensation fidds. TR. 37.

Mr. Young first explained that atypical workers compensation policy isdivided into threeparts. Thefirgt
part isthe jacket. See RX-6, p. 1-9. The second part is the declarations page. See RX-6, p. 10. Thefina part
of the policy contains the individud endorsements. Mr. Young stated that the policy language in the jacket and
endorsements for a given time period will look the same, regardiess of which carrier issues the workers
compensationpolicy. He added that the full policy for a customer iscreated by adding the particular endorsements
desired to the slandard policy. Mr. Young testified that some of these endorsements specifically mention other
companies. He gtated that in awaiver of subrogation endorsement, for example, there might be a specific company
designated to receive the benefit of that endorsement. Mr. Y oung pointed out that in Claimant’ s policy, Respondent
is spedificaly listed in the schedule under the endorsement entitled “Waiver of Our Right to Recover From Others’
Endorsement. TR. 38-44; See RX-6 p. 24.

He tedtified that in a workers compensation/employers’ liahility policy, unlike a comprehensive genera
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liability policy, a party cannot be named as an additional assured. He stated that the reason for this is that alisted
company would not have aninsurable interest. He added that in order to be an additional assured under aworkers
compensation palicy, the insured mugt have an ownership interest in the company seeking insurance. Mr. Y oung
testified that in a case such asthis one, Respondent could not be named as an additiona insured unless it actudly
owned a part of Meancon’'sWelding. He further testified that, in a comprehensive generd ligbility policy, various
companies can be named as additional assureds even if they do not have anownership interest. Mr. Y oung added
that the typical way aborrowing employer gets coverage under another company’s workers compensationpolicy
Is by adding an dternate employer endorsement to the policy. He added that the workers' compensation policy in
this case contains no dternate employer endorsement. He noted that the effect of adding this endorsement to this
policy would be to give Respondent the benefit of insurance under the policy issued to Meancon's Welding by
Claimant. Mr. Y oung opined that assuming Respondent isthe borrowing employer, Claimant’ spolicy doesnot cover
Respondent without this endorsement. TR. 44-46.

Mr. Y oung dso testified that awaiver of subrogationendorsement is not rel ated to providing coverage under
aworkers compensationpolicy. Hegated that thisendorsement, astandard request in theindustry, hastraditiondly
been used in atort setting. Mr. Y oung added that when heis asked to include awaiver of subrogeation in a policy
by his customers, the party requesting the waiver is asking to be protected from aliability actionfor aninjury caused
by their negligence. Mr. Y oung referenced the language in the waiver of the sandard policy as proof of his point.
The clause entitled, “Recovery from Others,” provides that:

We have theright, to recover our paymentsfromanyone liable for aninjury covered by this
policy. See RX-6, p. 24.

Mr. Y oung explained that in the insurance industry the phrase, “ligble for the injury,” references atort setting. He
added that the above clause, dthoughit isentitled “ Recovery from Others,” isthe subrogationlanguage inthe palicy.
Mr. Y oung sated that he has never seen awaiver of subrogation requested inthe context of two employer entities
or two compensation-payor entities arguing about which one owes the workers compensation. He opined that in
the present case, the subrogationstuationcame to an end when Respondent was declared the borrowing employer,
and Mr. Plaisance' s case againd it was dismissed. At that point, any subrogation rights died with the case. TR.
46-51.

Mr. Y oung then testified that the primary employer’ sobligationto obtain workers' compensation insurance
cannot be avoided. He stated that the obligation could, however, betransferred by the use of the aternate employer
endorsement. He added that the primary employer could not avoid paying the premium on the insurance Smply
because another employer borrowed its employees. Regarding the issue of premiums, which are determined by
payroll, Mr. Y oung testified that the premium is always based on the payrall of the direct employer. TR. 53-54.

Mr. Y oung testified that, in his experience, aworkers compensation policy does not provide coverage for
liability assumed under a contract. He stated that this is evident from the policy itsdf. He referenced Section B of
the compensation portionof the policy entitled, “Wewill Pay,” whichprovides, “Wewill pay promptly whendue the
benefits required of you by the workers compensation law.” TR. 54; See RX-6, p.4. He dtated that thereis no
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endorsement in aworkers' compensation policy that extendsthe policy to cover ligbility assumed under a contract.
Mr. Y oung added that the payment of compensationwasanobligationby statute and not by contract. He contrasted
this withthe comprehensve generd liahility policy, whichcanbe amended to cover contractud lidhility. Onthisbasis,
he concluded that Claimant’ s policy could not extend coverage to any company that Meancon’ sWelding contracted
with to provide coverage. TR. 55-56.

Mr. Y oung testified that, even assuming that Respondent is aborrowing employer, the waiver of subrogation
endorsement in the policy has no bearing in this case, because thereis no tort. The subrogation clause would be
relevant, however, if Mr. Plaisance had apending suit in federa court against Respondent, and Claimant intervened.
Hetedtified that, at that point, the waiver would be effective, because Respondent would be sued as a“third party.”
Asaresault, if Respondent was dismissed from the case, Clamant’s suit againgt them would be dismissed as well.
Mr. Young stated that there is only one type of walver of subrogation endorsement in aworkers compensation
policy, and he hasnever heard of this endorsement being used ina Situationwhere a compensation carrier is seeking
reimbursement from another party. TR. 57-60; See RX-6, p. 24.

Mr. Young aso testified about the effect that an dternate employment endorsement has on a workers
compensationpolicy. Heinitidly stated that the policy issued by Claimant did not contain an aternate employment
endorsement. Therefore, in histestimony, he referred to the standard NCCI dternate employment endorsement.
See RX-7. He explained that the purpose of this endorsement is to make the aternate employer an insured under
the policy, so that they get the benefit of the policy. It requiresthe carrier to pay compensation benefits owed by the
aternate employer. In the event the carrier cannot pay the benefits directly to the injured party, either it or the
primary employer will reimburse the dternate employer. The “dternate employer” is a broad concept that
encompassesa” borrowing employer.” Mr. Young stated that if this endorsement had been attached to the palicy,
Claimant would have been required to pay benefits on behaf of Respondent. TR. 62-64.

In Mr. Young's opinion, the waiver of subrogation endorsement has no gpplication to the present clam for
relmbursement. Hetegtified that only the alternate employer endorsement would protect Respondent from exposure
for compensation. He stated that the waiver of subrogation endorsement only provides protection from a
reimbursement claim to Respondent as athird party ligble for tort damages. TR. 65-67.

Mr. Young testified that the language in the aternate employer endorsement requires that the listed
beneficiary be obligated to provide insurance to its direct employees — meaning those who are not borrowed from
another company. He dso tedtified that there is no additional premium charged for the dternate employer
endorsement, because there is no additiona payroll to be figured into the premium. He stated that if Claimant issued
this endorsement in favor of Respondent and then paid benefits to the injured employee, Claimant could not seek
compensation reimbursement from Respondent.  He ultimately concluded that, absent the dternate employer
endorsement, there is no way for the policy to provide coverage to Respondent as a borrowing employer. He also
concluded that any application of the waiver of subrogation endorsement ended when Respondent was dismissed
from the United States Digtrict Court civil case asthe borrowing employer. TR. 65-70.



On cross-examination, Mr. Y oung conceded that the language of the dternate employer endorsement does
not specificaly prohibit a carrier from seeking reimbursement from the listed company. He affirmed that the effect
of this endorsement would basicdly add the listed party asan additional assured under the policy. He conceded that
the language in this policy’s “Waiver of Our Right to Recover from Others,” the waiver of subrogation, did not
specificdly mention tort lidhility, debt lidhility, or reimbursement clams. However, he maintained that the phrase,
“lighility for any injury” referred to tort liability. He added that this phrase did not specificaly indude or exclude
workers compensation benefits. Mr. Young aso stated that this endorsement was located within the workers
compensation sectionof thepolicy. When asked whether thesefactorswould indicate that the carrier waived liability
for any payments made in the workers  compensation portion of the policy, Mr. Young stated that, at most, the
clause was ambiguousin itswording. TR. 72-84.

Mr. Y oung testified on redirect that it waslogicd for Clamant to have voluntarily paid benefitsto the injured
employee until there was a determination that Respondent was the borrowing employer. Hereiterated, in response
to his earlier comparisonof awaiver of subrogationto a“tort” setting, that he meant the waiver endorsement would
apply inthe context of a negligencedam as opposedto adamfor compensation. Hed so explained that thereason
the waiver of subrogation appears in the compensation policy sectionisthat without it, the compensation carrier could
not be prevented from intervening in atort case and asking for rembursement from the third party. He added that,
inhis experience, the waiver of subrogation endorsement has not been used to prevent reimbursement. Mr. Y oung
defined reimbursement as agtuationin which one compensation carrier seeks money that it paid for compensation
to be repaid by another employer entity. TR. 86-93.

. OTHER EVIDENCE
Court Documents

OnJdune 10, 1994, acomplaint was filed by John Plaisance, Sr., the injured employee, inthe United States
Didtrict Court for the Eastern Didrict of Louisgana. RX-1, p. 1. Thiscomplaint consisted of dlegations that Mr.
Plaisance was injured during his employment aboard a vessel, and that the vessdl’ s negligence caused hisinjuries.
RX-1, p. 1. Mr. Plasance sought damages arisng from this negligence under section 905(b) of the Longshore
Harbor Workers Compensation Act (LHWCA). Both Respondent and Médancon's Welding were listed as
defendantsin the action.  With reference to Respondent, Mr. Plaisance claimed that his injuries were caused by
Respondent’ s carelessness in maintaining the vessal he was working on at the time he wasinjured. RX-1, p. 5.

Respondent filed a Motion for Summary Judgment in the avil action, dleging that Mr. Plaisance was its
borrowed servant, and, as aresult, he had no cause of action. RX-2, p. 1. In support of this motion, Respondent
filed @ memorandum with the court. RX-2, p. 5. In this memorandum, Respondent used the nine-factor test,
employed by the Ffth Circuit, to argue that it was the borrowing employer. RX-2, p. 6-7. Respondent first
emphasized that Mr. Plaisance wasfully supervised and controlled by itsforeman. RX-2, p. 8. Respondent argued
that itswork, and no other employer’s, was being performedat the time of the injury. Seeld. Respondent conceded
toanexpress contractua agreement that M el ancon’ semployeeswere not borrowed servants, but cited casesholding
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that the existence of a contract is merely aneutra factor in the borrowed servant anadlyss. RX-2, p. 8-9.

Respondent also argued that Mr. Plaisance acquiesced to the new job and working conditions. RX-2, p.
9-10. Hewas aso under the full control of Respondent at dl times. Seeld. In support of this point, Respondent
noted that it both directed Mr. Plaisance’ s actions and had the ability to terminate his employment from the project.
See Id. Respondent aso argued that it furnished Mr. Plaisance with his tools and place of performance.
Additiondly, Mr. Plaisance was with Respondent for two weeks before the injury occurred, which Respondent
argued was a condderable length of time. RX-2, p. 10. As far as compensation, Respondent conceded that
Meancon’ sWeldingwas Mr. Plaisance’ s direct payroll employer. RX-2, p. 11. However, Respondent asserted
that snce Mdancon’s Welding received the fundsto pay Mr. Plaisance from Respondent, the compensation factor
weighed in favor of borrowed servant status. See Id.

OnNovember 16, 1995, the United States Didtrict Court granted Respondent’ s motionon the groundsthat
Respondent was Mr. Plaisance' s “borrowing employer” and, therefore, protected from suit. RX-3.

Contract

The Master Work Contract between Melancon’s Welding and Respondent was entered into evidence as
RX-5. This contract provides, in relevant part, that Melancon’s Welding is required to carry certain types of
insurance. Thisincludesworkers compensation and generd liahility policies. RX-5, p. 2. Mdancon’'sWelding is
also required to present a certificate of insurance to Respondent. RX-5, p. 2, 7-10. The contract contains an
indemnification section gtating that Melancon’s Welding will indemnify and hold Respondent harmlessfor damsor
auits for damages to person in connection with either the work performed or the activities of its employees on
Respondent’s premises. RX-5, p. 3. Thisindemnification is to gpply regardless of whether or not Respondent is
negligent. Seeld. Section Nine of the contract states that Melancon’s Welding has the authority to control and
direct the performance of thework. RX-5, p. 3. It dso statesthat Melancon’ s employees are not to be considered
employees of Respondent for any purposes, and that Meancon's Welding must reimburse Respondent for
contributions made under employment compensation laws. See ld. Section Nine aso includes a provision stating
that Melancon isrespongble for furnishing itstools. Seeld.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The following findings of fact and condusions of law are based upon the Court's observations of the
credibility of the witnesses who testified a the hearing and upon an analysis of the entire record, applicable
regulations, statutes, case law, and the arguments of the parties. Asthetrier of fact, this Court may accept or reject
dl or any part of the evidence, including that of expert witnesses, and rely on its own judgment to resolve factua
disputesor conflictsinthe evidence. See Todd Shipyardsv. Donovan, 300 F.2d 741 (5th Cir. 1962). Inevauating
the evidence and reaching a decison, this Court applied the principle, enunciated in Director, OWCP v. Maher
Terminds, Inc., 115 S. Ct. 2251 (1994), that the burden of persuasioniswiththe proponent of the rule. The “true
doubt” rule, which resolves conflicts in favor of the daimant when the evidence is balanced, will not be applied,
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because it is held to violate Section 556(d) of the Adminigtrative Procedures Act. See Director, OWCP v.
Greenwich Collieries, 512 U.S. 267, 114 S.Ct. 2251, 129 L.Ed. 221 (1994).

l. BORROWING EMPLOYER STATUS

Clamant first contendsthat Mr. Plaisance was a borrowed servant, and Respondent isligble, as aborrowing
employer, for compensation benefits paid to Mr. Plaisance. Under the borrowed servant doctrine:

[o]ne may be in the generd service of another and dill may be transferred, with his own
consent or acquiescence, to the service of athird person, so that he becomesthe servant of
that person with all the legal consequences of the new relation. Standard Oil Co. v.
Anderson, 212 U.S. 215, 220, 29 S.Ct. 252, 253, 53 L.Ed. 480 (1909)(emphasis added).

If an employer qudifies as a“borrowing employer,” itisligblefor the compensation benefits of its borrowed servant
under the LHWCA. Champagnev. Penrod Drilling Co., 341 F.Supp. 1282, 1283 (W.D.La. 1971), aff'd, 459
F.2d 1042 (5™ Cir. 1972), modified on other grounds, 462 F.2d 1372 (1972). Additionally, in the absence of a
vaid and enforceable indemnification agreement, the borrowing employer is required to reimburse an injured
worker’ s primary employer for any compensationalready paid to the injured employee. Total Marine Services, Inc.
v. Director, OWCP, 87 F.3d 774 (5" Cir. 1996).

Since this case arises under the jurisdiction of the Fifth Circuit, this Court will use the nine factor test
articulated in Ruiz v. Shell Qil Co., 413 F.2d 310 (5" Cir. 1969), in order to determine whether Respondent is a
borrowing employer. Ninefactorsare consdered in making thisdetermination. First, the employer should exercise
asuffident degree of control over the employee. Ruiz, 413 F.2d at 312 (5™ Cir. 1969). Although no single factor
is determinative of “ borrowing employer” status, heavy emphasisis placed on thisfactor. See Hebron v. Union Ol
Co. of Ca, 634 F.2d 245 (5" Cir. 1982). The employee should also acquiesce to the new employer, and there
should be atemporary termination by the primary employer of its relaionship with the employee. Ruiz, 413 F.2d
at 313. Theremaningfactorsconsdered are the furnishing by the borrowing employer of the necessary insgruments
and place of performance for the work, a considerable period of employment with the employer, the fact that the
work being performed is the borrowing employer’s, the employer’ sright to discharge the servant, and itsobligation
for payment of hiswages. 1d. at 313. Although a forma agreement between the two employers, direct and
borrowing, is not required, there should be some type of meeting of the mindsbetweenthetwo. Ruz, 413 F.2d at
313. However, when theremaining factorsweigh in favor of borrowed servant Satus, the existence of an agreement
is considered a neutral one. Billizon v. Conoco, Inc., 993 F.2d 104, 106 (5™ Cir. 1993). Asaresult, acourt may
look a what actualy occurred inthe work place and not grictly at the contractual language in determining borrowed
servant satus. See Gaudet v. Exxon Corp., 562 F.2d 351 (5™ Cir. 1977).
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After examining the factors present inthis case, the Court finds Respondent to be Mr. Plaisance’ sborrowing
employer. A mgority of the factors present in this case weigh in favor of this status. Firgt, the evidence showsthat
Respondent exercised a sufficient amount of control over Mr. Plaisance. Mr. Plaisancetook ingtructions solely from
Respondent’ sforeman, Harold Guidry. RX-2, p. 8. Mr. Plaisancea so worked at Respondent’ sfacility. Therefore,
this Court concludesthat these activitiesare asufficdent exercise of control.  This Court dso findsthat Mr. Plaisance
acquiesced to the employment assgnment. First, he worked on Respondent’ s vessel for approximately two weeks
before he wasinjured. Second, there is no evidence to show that he ever attempted to transfer fromRespondent’ s
vessH or requested another work assgnment. RX-2, p. 17. This Court also finds that the work being performed
was Respondent’ s, because the Master Contract expresdy statesthat the work was being performed on behaf of
Respondent at its ship yard. RX-2, p. 10.

This Court dso finds that, in light of the control exercised over Mr. Plaisance, a two-week period of
employment is sufficient to confer borrowed servant status. He worked on the M/V Gulf Lightening for two weeks
beforehewasinjured. See RX-2, p. 39. After hisinjury, heworked five additional weeks at Respondent’ sfacility.
See RX-2, p. 39. During that period he took orders from Respondent and worked at Respondent’ sfacility. See
RX-2, p. 15-16. Therefore, this Court findsthat two weeksisaauffident period of imefor Mr. Plaisance to become
Respondent’s borrowed servant.  Additionally, the payment obligation factor is met in this case.  Although
Melancon’s Weding was Mr. Plaisance's direct payroll employer, Meancon's Welding was required to keep
payroll records for labor paid under the Master Work Contract. SeeRX-5, p. 2. ThisCourt findsit likely that least
some of the funds paid to Melancon’s Welding under the contract were used, although indirectly, to pay Mr.
Plaisance' s wages. Therefore, Melancon's role as direct payroll employer for Mr. Plaisance does not negate
borrowed servant status.

In addition, the connection between Mdancon’s Welding and Mr. Plaisance was sufficiently attenuated to
confer borrowed servant status. Although Mdancon's Weding did not completely sever its reationship with Mr.
Paisance, this Court finds that Respondent’s sole exercise of control over him during the project was enough to
attenuate the rdationship with his primary employer.

Asfor the factor of providing the tools and equipment for the job, it is not clear fromthe evidence whether
Mr. Plaisance or Respondent supplied the mgority of the equipment for the work. However, since the work was
to be performed at Respondent’s shipyard, it is logicd that at least some of the equipment was supplied by
Respondent. This is supported by SectionD of the Master Contract, indicating that Respondent intended to supply
at least some of the equipment used in repairing the M/V Gulf Lightening. RX-5, p. 4. Therefore, thisfactor, even
assuming that Mr. Plaisance supplied some of his own tools, does not negate borrowed servant status.

Respondent’ s primary damisthat the contract betweenthe two employers prevents afinding of borrowed
servant satus. This Court does not agree. The Master Work Contract for the project States that:

Contractor [Melancon’s Welding] specifically agrees that dl persons employed by
subcontractor in performing work covered by this Contract, or by Contractor's
subcontractors, are not the employees of Ballinger [Respondent] for any purpose
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whatsoever...RX-5, p. 3.

Although the agreement states that there is no employer/employee relationship between Respondent and Mr.
Plaisance, this Court findsthat the agreement is not entitled to determinative weight inthe borrowed servant andysis.
Instead, this Court will look beyond the contractua statements to what actualy happened during the project. The
interactions between Respondent and Mr. Plaisance indicate an employer/employee rdationship, because Mr.
Plaisance took orders and ingtructions from Respondent’s foreman. RX-2, p. 15-16. There is no evidence to
indicate that Mr. Plaisance was under the supervision of anyone from Mdancon's Weding, his primary employer.
This exercise of control over Mr. Plaisance contradicts the wording in the contract. Therefore, this Court will give
determinative weight to Respondent’ sactions inexercisng control over Melancon’s employees, as opposed to the
mere wording in the Master Work Contract.

After conddering dl of the evidence in the record, this Court finds subgtantid evidence to show that Mr.
P a sance was Respondent’ sborrowed servant. Conversaly, Respondent was Mr. Plaisance’ sborrowing employer.
The mgority of the nine factors, as well as the primary factor of control, weigh in favor of this status. As the
borrowing employer, Respondent took onthelega obligations and protections of a primary employer. Inthefedera
auit, this designation afforded Respondent the protections from tort lighility under the LHWCA.. Inthe present clam
for rembursement, however, Respondent is liable for compensation aready paid by Claimant to Mr. Plaisance
pursuant to Total Marine Services v. OWCP, 87 F.3d 774 (5" Cir. 1996), unless this Court finds a vaid and
enforceable indemnification agreement.

. ENTITLEMENT TO REIMBURSEMENT

Clamant, the primary employer’ sinsurance carrier, assertsthat if Respondent is Mr. Plaisance sborrowing
employer, it isentitled to reimbursement from Respondent for benefits paid to Mr. Plaisance. Fird, this Court notes
that it hasjurisdictionto resolve contractud indemnity and insurance issues between the lending employer, itsinsurer,
and the borrowing employer. See Ricksv. Temporary Employment Services, 33 BRBS 81 (1999). Second, since
Respondent has been found to be Mr. Plaisance sborrowing employer by this Court, its liaility for rembursement
will be determined using this designation. A borrowing employer is liable for the compensation benefits of its
borrowed employee under the LHWCA. Champagne v. Penrod Drilling Co., 462 F.2d 1372 (5" Cir. 1972). In
Total Marine Services, 87 F.3d 774, reh’ gdenied, 99 F.3d 1137 (5" Cir. 1996), the borrowing employer’ sliability
was extended to include reimbursement for compensation already paid to the borrowed servant by the primary
employer. Therefore, inthe absence of avalid and enforceableindemnification agreement, the borrowing employer
isobligated to rembursethe primary employer for any benefits paid by the primaryemployer totheinjured employee.
Totd Marine Services, Inc. v. Director, OWCP, 87 F.3d at 779. Conversdly, the lending employer and itsinsurer
may be ultimately lidble to aninjured employee under a contract containing an agreement to indemnify the borrowing
employer. Seeld. at 779.

The lending employer and its carrier may aso be ultimatdy ligble to an injured worker under a separate
indemnity agreement betweenthelendingand borrowingemployers. See Ricksv. Temporary Employment Services,
33BRBS 81 (1999). Therefore, neither the primary employer nor itsinsurer isentitled to reimbursement for benefits
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paid. Seeld.; Schaubert v. Omega Services Indudtries, 32 BRBS 233 (1998); Rilipovich v. CPS Staff Leasing,
Inc., 31 BRBS 169 (1997). The Benefits Review Board reached this concluson usng atwo-part andyss. Firs,
the Board examined the contract between the two employers to see if it required one party to carry workers
compensation insurance, as well as an endorsement to waive any and al clams by insurersfor injuries covered by
the policies. See Schaubert v. Omega ServicesIndudries, 32 BRBS 233 (1998). Second, the Board examined the
insurance policy between the primary employer and carrier to seeif it contained alidbility waiver consstent withthe
contractua requirements. Seeld. Foringance, a“Waiver of Our Right to Recover from Others’ clause, mentioning
the borrowing employer, was sufficdent to preclude a primary employer/carrier’s right to reimbursement.  See
Rilipovichv. CPS Steff Leasing, Inc., 31 BRBS 169 (1997). Ontheother hand, an dternate employer endorsement
was not a prerequisiteto finding aauffident waiver of liability. Seeld. If theworkers compensationinsurance policy
contained the waiver, then a vdid and enforceable indemnification agreement existed, and neither the primary
employer nor its carrier was entitled to reimbursement from the borrowing employer. See Id.

Thisandysswas used in Schaubert v. Omega Services Indudtries, 32 BRBS 233 (1998). In Schaubert,
the daimant was employed by Omega Services Indudtries. 1d. at 234. Omega contracted with EIf to supply its
employees for a project, one of which was the damant. 1d. at 234. Clamant was subsequently injured while
working for EIf. 1d. a 234. Omega s compensation carrier, INA, voluntarily paid benefitsto the daimant. 1d. at
234. INA then filed arembursament dam againg EIf, daming that BIf was the damant’s borrowing employer.
1d. at 234. The BenefitsReview Board determined that there was avdid and enforcesbl e indemnification agreement
between EIf and Omega. 1d. at 239. Therefore, INA was precluded from seeking reimbursement from Elf. 1d. at
239.

Inthework contract between Omega and EIf, Omega agreed to indemnify Bf for daims made by Omega’s
employees, resulting from the operations of Omega.  Id. at 238. The contract required Omegato carry insurance
covering dl injuriesunder the LHWCA, and aso required this insurance to be sufficdently endorsed to waive any and
al damsby theinsurersfor injuriesunder the policies. 1d. at 238. In addition, Omega s insurance policy with INA
contained a “Waiver of Our Right to Recover from Others’ endorsement, which listed blanket coverage in the
schedule. 1d. at 237-238.

The Board first held that in the Master Work contract between EIf and Omega, Omega specificaly agreed
to protect EIf from suits and workers' compensation clams filed by Omegaemployees. 1d. at 237. It further hdd
that EIf had aright to rely on that agreement, and by its terms, the contract relieved EIf of liabilityon thecdlam by a
borrowed Omega employee. 1d. at 238. The“Waiver of Our Right to Recover from Others’ endorsement in the
policy was considered sufficient to protect Eif and congstent withthe terms of the Master Work contract. | d. at 238.
Thefact that INA voluntarily paid damant benefits was aso consistent withthe agreement between HIf and Omega.
Id. at 238. Therefore, INA, as Omegd s carrier, was not entitled to reimbursement from EIf. 1d. at 239.

The present case contains afactua scenario Smilar to the one addressed in the Schaubert case. Therefore,
this Court will employ the two-part andyss used in that case to determine whether or not Claimant can bring a
reimbursement claim againgt Respondent. Fird, in the Master Work Contract, Melancon’s Welding did agree to
carry workers compensation to cover its employees.  Section Six of the Master Work Contract states.
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Contractor agreesto carry the following insurance throughout the entire period of this Contract:

a)...Workers Compensationinsurance that complieswiththelaws of the State of Louisang,
together withan endorsement providing coverage required by the U.S. Longshoremenand
Harbor Workers' Act, as amended;

d)...Contractor agrees to have Bollinger [Respondent] named as an additional assured....
and....to obtain a walver of theright of subrogation againgt Ballinger [Respondent] in the
aforementioned Workers Compensation policy. RX-5, p. 2.

Inits brief, Clamant asserted that since Respondent did not expresdy require additional assured status for the
workers compensation policy, Respondent only intended to protect itsdf from tort lidhility involving Meancon's
employees. See Claimant’ s Post-Hearing Memorandum, Case No. 2000-LHC-1082, p. 23. This Court does
not agree. Firg, the Master Work Contract contains an indemnity clause specificaly addressng workers
compensation daims. See RX-5, p. 3. Second, even Claimant’s expert testified that an employer could not
expressly be named as an additiona assured inaworkers' compensation policy, unlessit had an ownership interest
inthe insured’ scompany. SeeTR. 44. Giventhisevidence, itislogica that Respondent would not expresdy require
additional assured language in the workers compensation policy.

However, whenthe above clauses in the Master Work contract are consi dered together withthe indemnity
language in the contract, it is evident to this Court that Respondent intended to be sufficiently protected from claims
invalving Meancon’ semployees. The indemnity language in the contract expressly requires Meancon’ sWddingto
indemnify and hold Respondent harmlessfor:

..any and dl clams, demands, or suits for damages to persons and/or property (including but not
limitedto clams, demands, or suitsfor bodily injuries, illness, disease...which may bebrought againgt
Ballinger (including but not limited to those brought by Contractor’s [Meancon’s| employees and
agents, and the agents and employees of its subcontractors). RX-5, p. 3.

This Court finds, from examining these clauses, that Meancon’s We ding was required to carry insurance covering
al injuries under the LHWCA. Thisinsurance was to be sufficiently endorsed, including awaiver of subrogetion,
to wave any and dl dams by the underwriters or insurers for injuries covered by the policy. See RX-5, p. 3.
Additiondly, Meancon’s Wdding was required to give a Certificate of Insurance to Respondent, stating that
Meancon had workers compensation insurance under the LHWCA aong with a blanket waiver of subrogation.
See RX-5, p. 8. Therefore, this Court finds that Meancon’s Welding did agreeto indemnify Respondent fromany
cdamsmade againg it. Additiondly, it wasrequired by contract to obtain an insurance policy that waived dl clams
againgt Respondent for workers compensation clams. Therefore, this Court finds that the Master Work contract
condtituted a valid and enforcesable indemnification agreement between Meancon’s Welding and Respondent.

Next, this Court must examine the insurance policy procured by Me ancon’ sWeding to discernwhether or
not Claimant, the carrier, is entitled to reimbursement. Melancon’s insurance policy with Claimant contained a
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“Waiver of Our Right to Recover from Others’ endorsement. This endorsement states.

We have theright to recover from anyone liablefor aninjury covered by thispolicy. Wewill not
enforce our right againgt the person or organization named in the Schedule. This

agreement applies only to the extent that you perform work under a written contract that requires you to
obtain this agreement from us. RX-6, p.24. (emphass added).

Respondent was named inthe schedule. Mr. Y oung, Claimant’ s expert, testified that this clause would only operate
to protect Respondent inatort setting. However, itslanguageisnot expresdy limited in gpplication to tort Stuations.
In addition, the clause was placed in the workers' compensation area of the policy. While this Court found Mr.
Y oung' stestimony generaly credible, even he conceded that the language and placement of this endorsement was
ambiguous as gpplied to reimbursement dlams. See TR. 84.

Mr. Y oungasostated that the dternate employer endorsement would be the correct endorsement to protect
Respondent. See TR. 46. He opined that, since there was no endorsement in a policy, Respondent was not
protected from reimbursement claims. See TR. 46. However, this Court places determinative weight on the
language and endorsements actudly contained in the policy. The relevant endorsement is the “Waiver of Right to
Recover from Others.” The plain language of thiswaiver statesthat Clamant hasthe right to recover from any entity
lighle for aninjury. Thewaiver isgpplicableto thisreimbursement claim, through its provision, because Respondent
required this protection under the Master Work Contract. As a borrowing employer, this clause applies to
Respondent, because it would ordinarily beliablefor compensatingitsborrowed employeesfor injuries. Respondent
was expressy named in the schedule as an entity protected fromdaims brought by Clamant. Therefore, Claimarnt,
aswell as Mdancon’ s Wdding, is precluded from bringing a suit againgt Respondent for rembursement.

The express language in the contract required Melancon to indemnify and hold Respondent harmless for
obligationsstemmingfromMe ancon’ sinjuredemployees. 1n addition, M e ancon wasrequired to procureasufficient
endorsement to further protect Respondent from suits by other parties. This Court finds that the “Waiver of Our
Right to Recover from Others,” expresdy listing Respondent inthe schedule, was intended to give Respondent the
protection agreed upon in the Master Work Contract. This Court also finds that Respondent had aright to rely on
its agreement with Melancon’s Welding to protect it from suits by both Meancon and Clamant. Since this Court
finds suffident evidence in the record of a vdid and enforcegble agreement holding Respondent harmless for
Melanconemployees compensationdams, Claimant cannot recover itsvoluntarily paid expensesfrom Respondent.

CONCLUSION

This Court finds substantia evidence showing that Respondent is the borrowing employer of Mr. Plaisance.
Assuch, Respondent is liable for his compensation unless a valid and enforceabl e indemnificationagreement exists.
In this case, suchan agreement does exist. After consdering both the contract and the insurance policy together, this
Court finds that the “Waiver of Our Right to Recover” endorsement precludes any clam for reimbursement by
Clamant against Respondent.
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Accordingly,

ORDER

It is hereby ORDERED, ADJUDGED AND DECREED that the dam for rembursement herein is
DENIED:

A

JAMESW. KERR, JR.
Adminigrative Law Judge

JWK/ds



